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Introduction

Acquiring property in Thailand is not as complicated as you have heard. Foreigners are allowed to acquire a property in Thailand under certain circumstances. Whether you plan a purchase of your holiday home on the coast, a retirement home outside your country, or a business establishment in a growing country , this report will guide you step-by-step of how you, as a foreigner, acquire a property in this beautiful country. It provides answers to your questions concerning Thai Property Law, including steps to acquire land or condominium, property financing, tax aspects, Ten Common Problems of Buying Property, Frequently Asked Questions, and Legal Services provided by Siam International Legal Group.
Process to Acquire Land 

A. How can a foreigner acquire a land in Thailand?

Though Thai Property Laws prohibit a foreigner from owning land in Thailand, there are four alternatives for a foreigner acquire land, as follows:

1. In a name of company

A foreigner may own a land in a name of Thai company (at least 51% of shares are Thai and 49% are foreign). 

2.  Investment (BOI)
A foreigner who invests 40 million Baht for no less than 5 years, for some other than ownership or real estate itself, is entitled to buy up to one rai (1,600 square meters) of land for residential purposes.  Permission from the Ministry of Interior must be obtained.

 3. Married to a Thai

In 1999, Thai property law, concerning a Thai whose spouse is foreign, has been amended for a favor of a Thai with a foreign spouse. Such couple may now legally own a land in Thailand. Nevertheless, a land must be registered under a name of a Thai. Also, a foreign spouse must sign a declaration stating that the funds using to buy a land is of a Thai spouse, so that he/she waives his/her right to the ownership of land. 

4.  Lease

Leasing is one option for a foreigner to acquire land. The maximum duration of a lease under Thai property law is 30 years, with a possibility to renew again if agreed. This is the least complicated option for a foreigner to have a right of usage of land.  The land lease over 3 years must be registered at the Land Department.

5. Structure Ownership

A company or the Thai spouse of a foreigner may grant a Right of Superficies in favor of the foreigner, giving him the right to personally own all constructions situated on the land.  By using this possibility, a foreign individual can be registered as the owner of a house without owning the land.  The Right of Superficies can be conceded for a period of 30 years and can be renewed for another 30 years (but not automatically).

Before buying land, an essential step to the process is to conduct a “Title Search”. Since there are different levels of land title deeds, it is recommended to verify with the Land Department the type of title deed of a land in which you are interested to acquire and its legality. This step would provide more information about a land; for instance, whether it is under any obligation. Also, due to a real estate boom in Thailand, some counterfeit title deeds have been noticed. It is strongly recommended to conduct a “title search” to avoid any unappreciated surprise in the future.  
B. Categories of land title deed

Land title deeds in Thailand may be mainly divided into 4 categories as follows:

1. Freehold Title Deed (Chanote or Nor Sor 4)
This type of title grants the holder of this document the full rights over the land. Thus, if you are planning to buy land in Thailand, this type of title deed is the best option.
2. Nor Sor 3 Gor 

A land awaiting a full title deed is granted the document Nor Sor 3 Kor. The land is measured by the Land Department; therefore, it has its exact boundaries. The owner knows exactly what he owns. This type of land may be sold, transferred, or mortgaged, as a land with freehold title deed (Chanote). The owner of the land may file a petition to the Land Department demanding to change it to a full title deed (Chanote), and the Land Department may do so if there is no opposition made against the petition.

3.  Nor Sor 3

A difference between this type of land title deed and the previous one is that a land with Nor Sor 3 has never yet been measured by the Land Department; hence the land has no exact boundaries. However, Nor Sor 3 may later be switched to a Nor Sor 3 Gor, then a freehold title deed (Chanote) in the future.

 4.  Possessory Right

This type of title deed is least recommended. A land with a possessory      right has never been substantiated by Department, but is only recognized by tax payments at the Local Administrative Office.

Although Thai Law stipulates that a foreigner may not own land in Thailand, there is an alternative step of owning a land in Thailand. This involves registering a Thai Limited Company.  A Thai Limited Company means that 51% or more of the company must be owned by Thai Shareholders (the remaining shares maybe held my non-Thais.  This “Thai” company may then legally purchase land in Thailand.

We recommend that foreign investors to form a “Thai Company Limited” as the Articles of Association of this form of Company can be varied to allow greater protection for foreign minority shareholders where majority Thai Ownership is required under the applicable Law. The Article of Association can be changes to authorize the foreigner to be the sole director of the company, and the only person of the company who can commit or bind the company in any contractual dealing (buying or selling land), effectively giving the minority shareholders control over the company.

By following the above procedures the foreigner would control the company and the company owns the land, for this there is no need of recorded funds from overseas.
Process to Purchase a Condominium
Pursuant to Thai property law, a foreigner may have a freehold ownership over a unit in condominium under certain restrictions. 

Four Steps to Own a Condo - New Development

1. Title Search
To verify the status of a land over which a condominium is constructed. Normally, a land would be under mortgage with a supporting bank. 

2. Sale and Purchase Agreement

This document specifies the selling price, terms and conditions of the sale.  It is advised that a contract is to be reviewed by a lawyer for the best protection of rights of the buyer.
3. Payment

a)  Deposit:  Normally, 1% of the total price of a unit is required as a deposit payment to reserve a right to purchase a condo.

b)  Down Payment:  a sum of 25% or 30%, depending on an agreement between a buyer and a seller, of the total price of a unit is required as a first payment of the price of a unit. There may also be some payments to be made between a down payment and a transfer date.  This will depend on your written agreement with the developer. The buyer’s monies to buy a condominium must be transferred into a Thailand bank account from abroad.
4. Registration of Ownership
After a delivery of condominium unit and the final payment, the seller will then transfer the ownership of a condominium unit into your name. A registration fee, a stamp duty, and a withholding tax must be paid at the time a transfer of ownership takes place.

Four Steps to Own a Condo - 2nd hand sale in condo development

1. Title Search

Similar to a title search for a new condominium project, this step is essential for a purpose of verification of status of the land where a building is located. Normally, as a used condominium, a land shall not be under mortgage, or, if it is, the buyer would acknowledge his position over such land.
2. Sales Agreement

If you buy a condominium from an individual, a sales agreement normally is a ready-to-use contract (An agreement which is not especially drafted for the sale between buyer and seller). 
3. Payment 

A norm is that a buyer shall pay a full price of property to a seller upon a transfer of ownership at the Land Department. 
4. Registration of Ownership

To buy a condominium, a buyer (or a seller, or both parties, depending on an agreement between parties) shall be responsible for a registration fee, a stamp duty (in case of having owned the property for more than 5 years) or a special business tax (in case of having owned the property for less than 5%), and a withholding tax.

Property Financing for Foreigner

* Condominium Property

* Freehold Landed Property (Land & Villa)

* Leasehold Landed Property (Land & Villa)

In Thailand, a foreigner usually purchases property in cash because under Thai law, financial institutions will generally not lend money to foreigners to buy   property in the Kingdom. However, a loan for the purpose of purchasing property in Thailand may be granted to a non-Thai from the Bangkok Bank, Singapore branch. The conditions of financing property with Bangkok Bank are as follows:

1. A loan granted shall not exceed 70% of the total purchase price of property. However, until now, the maximum granted loan is 60% of the purchase price. 
2. The Bank will hold legal mortgage over the property to be financed. 

3. The loan tenure shall not exceed a period of ten years.

4. A loan shall be denominated in SGD (Singapore Dollar), USD, Japan Yen or EURO.

5. Interest rate varies, depending on the required currency of a loan. The current annual rates are 3.35% for Japanese Yen; 6.00% for Singapore Dollar; 6.00% for Euro; 7.5% for US Dollar. Please note that a loan is not available in Thai Baht.

6. Repayment of the principal, plus any interest, shall be made in monthly payments from date of the disbursement of loan.

7. Loan shall be drawdown only upon payment by the borrower of the difference between the purchase price and the loan amount, subject to completion of all documentations.

8. A flat rate of 1.5% of the approved loan shall be paid as the prepayment.

9. A processing fee is S$5,000 shall be paid upon acceptance of the bank’s letter of offer and S$2,000 or equivalent shall be refunded upon drawdown of the loan.

10. The borrower is to be responsible for all expenses including, but not limited to, legal and mortgage costs (SGD 2,000 – 3,000 for a condo; SGD 5,000-7,000 for a land and house), valuation fee (Approximately SGD 200), and premium fire insurance.

The processing time is approximately one month after receiving all necessary documents.
Ten Common Problems of Buying Land in Thailand

1) The Real Estate Industry is Unregulated

Thailand has no regulations governing the real estate industry. You have limited protection concerning real estate transactions. You could be charged unreasonably high fees and commissions. In the West, most agents provide full disclosure of fees and commissions.

2) Avoid the “One Stop Service Center”

This sort of handy service center offers easy service to acquire land. They do everything from offering choices of land, providing a lawyer, to registering your ownership. They usually try to sell the most expensive property possible for the highest possible commission. Also, a lawyer may act for the benefit of the seller, rather than yours. In the end, the lawyer may get paid twice, once for performing the legal work, and once for brokering the property

3) “You don’t need a lawyer, this is a standard contract”
For your safeguard, have a specialized lawyer review the contract for you.  If you sign a document in Thai, it becomes a legally binding contract after you sign it.  
4)  Thailand issues four types of land titles

There are 4 types of land title deed available in Thailand: Freehold land title (Chanote), Nor Sor Sam Kor, Nor Sor Sam, and Sor Kor Nueng (rights of the owner decrease with each new option listed). The best way is to buy land using the first option stated here, known as “Chanote.”
5) Avoid making a deposit

Never make any deposit without an agreement, or a receipt, stating that such payment will be used for a reduction of the price. After a deposit payment is made to reserve the right to purchase land, it is possible that the deposit is not recorded and the buyer receives no credit for it, and when this does happen, it is normally non-refundable.
6) Thai translations into English

The possibility exists when the owner/developer provides two contracts: Thai and English, and contents of the two contracts are different.
7) Condo Development over 49% foreign ownership

Thai law allows foreigners to own 49% of the total space of all units in that condominium project. Verify with a developer that your ownership in the project will not be over 49% total space of all the units of the project.
8) Not dealing with the owner, or owner’s authorized agent, directly 

Always verify the originality of land title. Fake land titles have been reported. Also, there are those who try to sell land without having the legal right to do so.
9) Buying an incomplete condominium project

A buyer should be aware that there are a number of projects, which have never been completed for different reasons. Choose carefully a project and a developer.  Due Diligence is very important in your buying process.

10) Responsible party for fees and expenses at registration time

Verify who is responsible for fees payable at the time of registration. All fees are negotiable. A skill legal negotiator will help you greatly.

Taxes for Buying and Selling Property in Thailand 

Every person residing in Thailand, regardless his/her nationality shall be responsible to pay taxes and fees when buying or selling property. These taxes and fees are as follows:

1. Transferring Fee
The Transferring fee is 2% of the registered value of the property. Whether, the buyer or the seller is paying for this fee, is depending on the Sale and Purchase Agreement. Normally the buyer partly pays for this fee. This fee will be paid to the officer at the land office, upon the day of the transfer of ownership.
2. Stamp Duty
Buyer or seller is subject to a 0.5% Duty Stamp from either the appraised value of the property or actual purchasing price, whichever is higher. The parties reliable for this additional 0.5% of Stamp Duty can be agreed in Sale and Purchase Agreement. Stamp Duty is to be imposed unless the Specific Business Tax (SBT) is paid.

3. Specific Business Tax (SBT)
SBT will only be imposed if you are selling your property, which you have own less than a period of five years. The tax rate is 3.3% of the selling or assessed price of an asset (whichever is higher).

4. Withholding Tax
Individuals selling their property: the withholding is determined under to Revenue code of Thailand. The seller shall withhold such tax and pay to the Revenue Department, when he/she earn an income from the sale of immovable property (including condominium unit). Withholding tax rate are calculated based from government assessed price with a deduction of possession year, which are varied depending on the year of your possession (the more years of possession, the more the deduction) and calculate that amount based on the income form the progressive tax rate (range from 0 – 37%).

Company selling their property: the withholding tax of 1% from appraised value of property or actual selling price, whichever is higher, must be paid by the Seller.

However, there are no property taxes as such in Thailand that are exactly equivalent to the property taxes in the West.  Commercial properties incur a small tax which is collected infrequent.

In term of registering a lease agreement, a registration of a lease for duration of more than 3 year required to pay a registration fee rate of 1% plus a 0.1% rate of stamp duty. Rates are calculated from the total amount of the rental fee or the key money or both.

THAILAND  PROPERTY TAXES
Transfer fee


2% of the registered value of the property

Stamp Duty
0.5%  of registered value. Only payable if exempt from business tax

Withholding tax

1% of the appraised value of the property

Business tax
3.3% of the appraised value of the property if selling   within 5 years.  This applies to both individuals and companies.

	TAX
	Which party normally pays
	Amount

	Transfer fee
	Buyer
	2% of registered value

	Stamp Duty
	Seller
	0.5% of registered value

	Withholding Tax
	Seller
	1% of appraised value

	Business Tax
	Seller
	3.3% of appraised value


Tax and Cost Calculation for Transferring Property

Example of how to calculate the taxes and cost

· Suppose that the government assessed price is Baht 50,000 per Sq.m.

· All areas are 100 Sq.m.

· The total assessed price is Baht 5,000,000

· Actual selling price is 6,000,000

· The Seller possessed this property for 3 years 

1. Withholding Tax
The government assessed price =  5,000,000 Baht

Deduction with the expense of possession for 3 years for 77% = 3,850,000

Balance = 1,150,000 (5,000,000 – 3,850,000)

Divided by the 3 year of possession           
Balance = 383,333.33  (1,150,000/3)


Taxation on progression rate


1 to 80,000 = exempt


80,001 - 100,000 = 5% (1,000)


100,001 – 383,333.33 = 10% (28,333.23)


Total = 29,333.23 (1,000 + 28,333.23)


Multiply by the year of possession = 87,999.69 (29,333.23 x 3)


In this case withholding tax is Baht 87,999.69  (A)

2. The government fee of transfer of ownership
Is 2% based on the government assessed price so 5,000,000 x 2%

Balance = 100,000

Transfer fee is 100,000   (B)

3. Stamp duty in this case is exempt. This is because transaction is subject to the specific Business Tax (possession of less than 5 year before sale).

4. Specific Business Tax
3.3% for Specific Business Tax based on the government assessed price or sale whichever is higher. In this case sale price is higher than government so 6,000,000 x 3.3% = 198,000.

Specific Business Tax is Baht 198,000   (C)

Total expenses are Baht 385,999.69 (A+B+C)
Frequently Asked Questions

1) Can a foreigner legally own a land in Thailand?

Answer:  Normally, a foreigner cannot own a land in Thailand; however, other alternatives exist for a foreigner is allowed to acquire land. For more information, please see “How a foreigner can Acquire Land in Thailand” section.

2) Though a foreigner cannot have an ownership of land, is he/she allowed to own any structure on such land?

Answer:  Legally, any building is considered as being a part of land over which such building is constructed. However, a building may be considered as a separation part when it is a tenant of land who builds a building under a leasing agreement. Therefore, a foreigner may own any building on his rented land. 

If your spouse is Thai, and you are planning to build a house on his/her land, you are recommended to sign a lease agreement with your spouse indicating that you are a tenant. This way, you shall have a joint ownership over such construction, not a land, together with your spouse. 

3) How do I obtain construction permission?

Answer:  Construction permission may be obtained at the Local Administration organization (Aor Bor Tor), or the Municipal Office, where your land is located. Structure Plans submitted shall be certified by an architect or an engineer. A building must have the specifications indicating in the permission. 
4) My land was secretly transferred to a third person without my knowledge; however, it was not registered at the Land Department. What are my rights and obligations?

Answer:  Any unregistered action, with the Land Department, regarding a land is not recognized under Thai Property Law. You are a sole owner of the land.

5) What are Thai Laws regarding a land lease?

Answer:  A land lease for duration of 3 years and more must be registered with the Land Department, and some fees must be paid. The maximum duration is 30 years, which may be renewable for another 30 years. 

In case the parties agree for a lease of 60 years (30 years with an option to renew for another 30 years), a deposit payment against the rent payable during the 2nd part of contract shall be made at the same time a payment of 1st half’s deposit. The land title deed should be in possession of tenant to ensure his rights under an agreement. This sort of leasing agreement may become problematic in case a land passed on to a tenant’s heirs.

6) What is a “condominium” under Thai Law?

Answer:  The Condominium Act (The Commonly-Owned Housing Act of 2522) defines a “condominium” as a building featuring privately-owned property and common property. The owners of condominium unit own the land through a juristic person of condominium.

7) Can a foreigner legally own a condominium unit in Thailand?

Answer:  Any non-Thai who has legally entered into Thailand may have a freehold ownership over a condominium unit, constructed on a land of less than 5 rai, of certain projects in municipal jurisdictions of the Kingdom, such as Bangkok, Pattaya, and Phuket. However, condominium units owned by a foreigner shall not exceed 49% of the total space of the condominium project. Other restrictions are applicable. A non-Thai owner of a freehold condominium unit may transfer a property to other foreigners. 

If you wish to buy a condominium in Thailand, there are certain points of which you should be aware before choosing your new property:

- How much will monthly maintenance fees and charges be? 

-  How much are sinking funds? (For a use of common parts of condominium)

-  Some condominium projects have never been finished for various reasons, so consider carefully before buying.

-  If you are interested in a used condominium, verify that your ownership of this property would not rise above a total of foreign-owned total space of all units to more than 49% of total owners.

8) Can I buy a property in Thailand at my absence?

Answer:  Yes. A person wishing to buy a land, including a foreigner, may purchase a land without being present at the time of registration of ownership at the Land Department. This shall be done by appointing, by a power of attorney, a lawyer to act on your behalf. 

Nevertheless, if you are married to a Thai, you, a foreign spouse of a Thai, is required to declare in a written agreement that a fund, of a purchase of land, is purely of your Thai spouse as her personal affair before marriage. This procedure may be done by signing such declaration abroad, and demand for a certification at the Consulate of Thailand in your country. 

9)   What are measurements using for land in Thailand?
  Answer:   In Thailand, Land is measured in Rai, Ngan and Wah.

1 Rai 
 =  4 Ngan (or 1600 Sq.m.)

1 Ngan = 100 Wah (or 400 Sq.m.)

1 Wah
 =  4 Sq.m.

1 Acer
 =  2.5 Rai

1 Hectare  =  6.25 Rai

Land prices are usually expressed in Baht per Rai or Baht per Wah.

Condominium prices are usually expressed in Baht per Sq.m. 

10)  Can I legally rent out a property in Thailand?

Answer:  Yes. A foreign-owned property may be rented out. Some banks may allow you to open an account to collect the rents. You, as a non-resident, must be aware that personal income tax shall be deducted from your income earning in Thailand. 

11)  If I no longer want to keep a property in Thailand, what are taxes and fees on a sale of property in Thailand? By what mean should I transfer my monies out of Thailand?

Answer:  A person, earning money from selling property in Thailand, is taxed a withholding tax (from 0 to 37%) A specific business tax of 3.3%, of the appraised price or the purchase price whichever is higher, must be paid in case that a buyer has a property in his possession for less than 5 years. A fee of transfer of ownership is 2% of the appraised price. A government stamp must be paid only when a specific business tax is not applicable. 

As regards to transferring monies out of Thailand, you must bring your bank account documents and a passport to a bank to arrange a transfer. A transfer of more than $20,000 USD must be informed to the Bank of Thailand. A transfer of more than 2,000,000 baht must be informed to the Anti-Money-Laundering Office.

Siam Legal Property Services

If you plan to acquire property in Thailand, let our licensed Thai lawyers assist you. The range of our services is from performing a title search, reviewing contract, to registering of ownership:
1) Title Search

· Conducting a search on the title and relevant documents of the land; 

· Ascertaining that the title document is in order;

· Ensuring that a seller is the current owner of the land;

· Confirm the lack of mortgage on the property, and the lack of further encumbrances, if any, on the land;
· Check actions against the seller in both local courts and the Central Bankruptcy Court
· Verifying whether there is any restriction on the development of the land.

2) Prepare the Sale and Purchase Agreement
· Verifying the sales agreement;

· Providing comments on clauses of the sales agreement

· Negotiate modifications as needed to protect your interest
3) Registration of Transfer Ownership

· Preparing the application and supporting documents required for the registration of the transfer of ownership of the property for you as a foreign buyer;

· Registering, on your behalf, at the Land Department.

4) Registration of Thai Limited Company for Land Ownership

· Draft, review and registration of the “Objectives” and the “Articles of Association”

· Obtain the Company Registration Certificate and Affidavit

· Apply for Taxpayer Identification Number

· Translate the company registration documents, such as the Certificate of Incorporation and the Articles of Association into English.

5) Obtaining a Loan from Bangkok Bank in Singapore

· Preparing the application and supporting documents required   to obtain a loan from Bangkok Bank (Singapore Branch)

· Verifying the loan agreement.
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